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AN ACT relating to viatical settletnents.
Be it enacted by the General Assembly of the Commonwealth of Kentucky:
SECTION 1. A NEW SECTION OF SUBTITLE 15 OF KRS CHAPTER 304 IS
CREATED TO READ AS FOLLOWS:

Nothing in this subtitle preempts or otherwise limits the provisions .ot the Securities Act
of Kentucky, KRS Chapter 292, or_any administrative regulations, orders, policy

statements, notices, bulletins, or other interpretations issued by or through the

commissioner of the Kentucky Department of Financial Institutions or his designee

acting ‘guvrsuant to the Securities Act of Kentuc[c_g‘ . Compliance with_the provisions of
this_subtitle does not cortstitute compliance with any applicable provision of the
Securities Act _of Kentucky and any amendments thereto or any administrative
regulations, orders, policy statements, notices, bulletins, or other intergretations issued
by or tlirough the commissioner of the Kentucky Department of Finlancial Institutions

or his designee acting pursuant to the Securities Act of Kentucky.

Section2. KRS 292.310 is amended to read as follows:

When used in this chapter, unless the context otherwise requires:

(1) "Agent" means any individual other than a broker-dealer who representé a broker-
dealer or issuer in effecting or attempting to effect purchases or sales of securities,
ex'cept as otherwise provided in this chapter.

(a) "Agent" does not include an individual who reﬁresents:
1.  Anissuerin:
a.  Effecting a transaction in a security exempted by subsection (1),
@), (3), (10), or (11) of KRS 292.400, or subsection (5), (9), or
(12) thereof if no commission or- other remuperafion is received for/
‘the sale of such securities or effecting a transaction in a security
exemptéd by KRS 292.400(15) even if commission or other

remuneration is received for the sale of such security provided that
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the individual offers or sells no other security except securities
exempted by KRS 292.400(15); |

b.  Effecting transactions exempted by KRS 292.410 unless otherwise
required;

c.  Effecting transactions in a covered security under Section 18(b)(3)
or 18(b)(4)(d) of the Securities Act of 1933 if no commission or
other remungrétion is paid or given directly or indirectly for
soliciting any person in Kentucky;

d.  Effecting transactions with existing employees, paftners, or
directors of the issuer if no commission or other remuneration is
paid or given directly or indirectly for soliciting any person in this
state; or |

e.  Effecting other transactions if the individual primarily performs, or
is intended primarily to perform upon completion of an offering of
‘the issuer's own securities, substantial duties for or on behalf of the
issuer otherwise than in connection with transactions in the issuer's
own securities and the individual's compensation is not based, in
whole or in part, upon the amount of pﬁrchases or sales of the
issuer's own securities effected for the issuer; or

2. A broker-dealer in effecting transactions described in Section 15(h)(2) of
the Securities Exchange Act of 1934. |
(b)v A partner, officer, or director of a broker-dealer or issuer, or a person
. occupying a similar status or performing sin:1i1a1 functions is an "agent” only if
he otherwise comes within the definition in this subsection;
2 "Brokér—dealer" means any person engaged in the business of effecting transactions
in securities for the account of others or for his own account. "Broker-dealer" does

not include:
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(a) An agent, issuer, bank, savings institution, or trust company;

(b) A person that effects transactions in this state exclusively in Securities
exempted by KRS 292.400(15); dr

(c) A person who has no place of business in this state:

1. If he effects transactions in this state exclusively with or throﬁgh the
issuers of the securities involved in the transactions, other. broker-
dealers, of banks, savings institutions, trust companies, insurance
companies, investment companies as defined in the Investment
Company Act of 1940, pension or proﬁt-shéring trusts, or other financial
institutions or institutional buyers, whether acting for thémselves or as
trustees; or

2.  If during any period of twelve (12) consecutive months he does not
direct more than fifteen (15) oﬁ'ers to sell or to buy into this state in any
manner to persons other than thdse specified in this paragraph;

"Certified" means, when used in regard to financial statements, examihed and
reported upon in accordance with generally accepted auditing standards with an -
opinion expressed by a certified public accountant;

"Commissioner” means the commissioner of.the Department of Financial
Institutions or any individﬁal employee of the Department of Fiﬂancial Institutions
expressly designated by order of the commissioner to act in the commissioner's
place;

"Covered advisor" means any_person'who is registered under Séction 203 of the
Investment Advisers Act of 1940, 15 U.S.C. sec. 80b-3;

"Covered security” means any sgcu.rity that is a covered security under Section 18(b)
of the Securities Act of 1933 or rules or regulations promulgated thereunder;
"Department” means the Department of Financial Insﬁtutioné of the Commonwealth
of Kentucky; '
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(8) "Fraud," "deceit," and "defraud" are not limited to common-law deceit;

(9) "Guaranteed" means guaranteed as to payment of principal, interest, or dividends;

(10) "Investment adviser" means any person who, for compensatioh, engages in the

business of advising others, cither directly or through publications or writings, as to

the value of securities or as to the advisability of investing in, purchasing, or selling

securities, or who, for compensation and as a part of a regular business, issues or

promulgates analyses or reports concerning securities. "Investment adviser" does

not include:‘

(a)
(b)

(©)

(d)

(e)

®

(®

A bank, savings institution, or trust company;

A lawyer, accountant, engineer, or teacher whose performance of these

services is solely incidental to the practice of his profession;

A broker-dealer whose performance of these services is solely incidental to

the conduct of his business as a broker-dealer and who receives no special

compensation for them;

A publisher of any bona fide newspaper, news magazine, or business or

financial publication of general, regular, and paid circulation;

A person whose advice, analyses, or reports relate only to securities exempted

by KRS 292.400(1); |

A person who has no place of business in this state if:

1. His only clients in this state are other invéstment advisers, covered
advisers, broker-dealers, banks, savings institutions, trust companies,
insurance compaunies, pension or profit-sharing trusts, or other financial
institutions or institutional buyers, whether acting for themselves or as
trustees; or

2. During any period .of twelve (12) consecutive months he does not have
more than five (5) clients other than those specified in subparagraph 1;

An investment adviser representative or a person excluded from the definition
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of investment adviser representative;

A person who is excluded from the definition of investment adviser under
Section 202(a)(11) of the Investment Advisors Act of 1940;

A covered adviser; or

Suéh other persons not within the intent of this subsection as the

commissioner may by rule or order designate;

(11) "Investment adviser representative” means:

(2)

(b)

With respect to any investment adviser registered or required to be registered
under this chapter, any partner, officer, director of, or a person occupying a

similar status or performing similar functions, or other individual employed by

~ or associated with an investment adviser, except clerical or ministerial

personnel, who:

1. Makes any recommendations or otherwise renders advice regarding
securities; |

2. Manages accounts or portfolios of clients;

3. Determines which recommendation or advice regarding securities
should be given;

4.  Solicits, offers, or negotiates for the sale of or sells investment advisory

services; or

5. Supervises employees who perform any of the functions described in

this paragraph;. and
With respect to any covered advisér, any person defined as an investment
adviser representative who has a place of business located in Kentucky, as
those terms are defined in Rule 203A-3 promulgated in accordance with the

Investment Advisors Act of 1940.

(12) "Issuer" means any person who issues or proposes to issue any security, except that

with respect to certificates of deposit, voting trust certificates, or collateral-trust
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certificates, or with respect to certificates of interest or shares in an unincorporated
investment trust not having a board of directors (or persons performing similar
functions) or of the fixed, restricted management, or unit type, the term "issuer"
means the person or persons performing the acts and assuming the duties of
depositor or manager pursuant to the provisions of the trust or other agreement or
instrument under which the security is issued, and except that with respect to
fractional undivided interests in oil, gas, or other nline;al rights, the term "issuer"”
means the owner of 'any such right or of an interest in such right (whether whole or
fractional) who creates fractional interests therein for the purpose of distribution;
"Nonissuer” means not directly or indirectly for the benefit of the issuer; “

"Person” means an individual, a limited liability company, a corporation, a

partnership, a registered limited liability partnership, a limited partnership, an

association, a joint-stock company, a trust where the interests of the beneficiaries
are evidenced by a security, an unincorporated organization, a government, or a
political subdivision of a government;

"Rule” or "regulation” means either or both administrative rules or administrative
regulations promulgated by ény governmental or other reguiatory or self-regulatory
entity, as the context requires; |

"Sale" or "sell" includes every contract of sale of, contract to sell, or disposition of,
a security or interest in a security for value. "Offer" or "offer to sell" includes every
attempt to offer to dispose of, or solicitation of an offer to buy, a security or interest

in a security for value. Any security given or delivered with, or as a bonus on

account of, any purchase of securities or any other thing is considered to constitute

part of the subject of the purchase and to have been offered and sold for value. A
purported gift of assessable stock is considered to involve an offer and sale. Every
sale or offer of a warrant or right to purchase or subscribe to another security of the

same or another issuer, as well as every sale or offer, of a security which gives the
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holder a present or future right or privilege to convert into another security of the
same or another issuer, is considered to include an offer of the other security;

"Securities Act of 1933," "Securities Exchange Act of 1934," "Public Utility
Holding Company Act of 1935," and "Investment Company Act of 1940" mean the

federal statutes of those names as amended before or after J anuary 1, 1961;

"Security” means any note, stock, treasury stock, bond, debehtwe, evidence of
indebtedness, certificate of interest or participation in any profit-sharing agreement,
collateral-trust certificate, preorganization certificate or subscription, transferable
share, investment contract, ﬁiati-cal settlement investmeni voting-trust certificate,
certificate of deposit fdr a security; fraétion’al undivided interest in oil, gas, or other
mineral rights; or, in general, any interest or instrument commonly knéwn as a
"security," or any certificate of interest in or participation in, temporary or interim
certificate for, receipt for, guarantee of, or warrant or right to subscribe to or
purchase, any of the foregoing. "Security" &bés not inélude any insurance or
endowment policy or gnnuity contract under which an insurance company promises
to pay a fixed number Qf dollars either in a lump sum ‘or. periodically for life or
some other specified period; | |

"State" means any state, territory, or pc;ssession of the United States, as well as the

District of Columbia and Puerto RiCb;{-&nd-}

"Viatical settlement investment'" means the contractual right to receive an

portion of the death benefit or ownership of a life insurance gc;lig or certificate,
for consideration that is iess than the expected death benefit of the life insurance
policy or certificate. "Viatical settlement investment" does not include:
(a_l Any transaction _between _a viator and_a_viatical settlement provider as
 defined by Sections 6 and 7 of this Act, and KRS 304.15-700 to 304.15-720;
(b) _Any transfer of ownership or beneficial interest in a life insurance policy
from a viatical settlement provider to another viatical settlement provider as
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defined by Section 6 of this Act and KRS 304.1 5-700 to 304.15-720 or to any

legal entity formed solely for the purpose of holding ownership or beneficial
interest in a life insurance policy or policies; ’

(c) _The bona fide assignment of a life insurance Qoligzyto a bank, savings bank,
savings and loan _association, credit_union, or other licensed lending

institution as collateral for a loan; or

(d) _The exercise of accelerated benefits pursuant to the terms of a life
insurance policy issued in accordance with Subtitle 15 of KRS Chapter 304;

and

(21) Nothing in this section shall be construed to affect the classification of property for

)

@

€))

(4)

ad valorem tax purposes.

Section 3. KRS 304.9-150 is amended to read as follows:

Application for a license issued under this subtitle, surplus lines broker license,
viatical settlement broker license, or viatical settlement provider license shall be
made by the applicant. Applications under this subsection shall be certified as true
under penalty of perjury by the applicant.

The form of application shall require full answers to any questions as may be
reasonably necessary to determin¢ the applicant's identity, Vresidence, personal
history, business record, financial responsibility, t;);perience In insurance, purpose
for which the license is to be used, and other facts as required by the commissioner
to determine whether the applicant meets the applicable queiliﬁ_cations for the

license applied for.

‘The application shall state the kinds of insurance and any applicable lines of

authority proposed to be transacted.
The application shall also show whether the applicant was ever convicted of or is
currently charged with committing a crime; whether the applicant was ever involved

in an administrative proceeding regarding any professional or occupational license;
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whether the applicant has a history of not being kﬁnancially' resﬁonsible; whether the
applicant has any delinquent tax obligation that is not the subject of a repayment
agreement; whether the applicant is currently charged with or has ever been found
liable of fraud, misappropriation, conversion of funds, misrepresentation, or breach
of fiduciary duty; whether the applicant has child sﬁpport obligétions in arrearage or
is subject to a child support-related subpoena or warrant; and whether the applicant
‘has ever had a business relationship with an insurer terminated for any alleged

misconduct, and the facts thereof. 4 |
(5) The commissioner may require additional information or submissions from
applicants and may obtain any documents or information reasonably necessary to

~ verify the information contained in an application.

(6) Al applicatibns shall be accompanied by the applicable license fee and examination

| fee, in the respective amounts stated in KRS 304.4-010.

(7) No applicant for any license shall willfully misrepresent or withhold any fact or

information called for in the application form or in connection therewith.

(8) If the licensee is a business entity, the licensee shall notify the commissioner of
all changes among its members, directors, officers and other individuals
designated in_or registered as to _the license, within thirty (30) days of such

change.
Section 4. KRS 304.9-170 is amended to read as follows:

No prelicensing education or examination shall be required of:

(1) (a) An individual licensee who allows his or her license to lapse if the license
renewal fee is paid within twelve (12) months from the‘due date of the license
renewal fee. However, a penalty in the amount of double the unpaid renewal
fee shall be imposed. The department shall issue a license with the same lines
of authority as the lapsed license. |

(b) Any applicant for license covering any line of authority to-which the applicant

Page 9 of 45
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was licensed under a similar license in Kentucky, other than a temporary
license, within the twelve (12) months next preceding date of applicétion. The
applicant is riot eligible for this exemption if the previous license was revoked
or suspended by the commissioner for reasons other than failure to maintain
financial responsibility or to meet continuing education requirements as

required by KRS 304.9-105 and 304.9-295.

(c) A licensed insurance agent operating as a viatical settlement broker
pursuant to Section 7, subsection (2)(b) of this Act.

An individual who applies for an ix_lsurgnce- producer license in Kentucky who was

previously licensed for the same lines of authority in another state shall not be

required to complete any prelicensing education or examination. This exemption is

only available if the applicant is currently licensed in the other state or if the
applicatio_n is received within ninety (90) days of the cancellation of the applicant's

previous license and if the prior state issues a certification that, at the time of
cancellation, the applicant was in good standing in that state or the state's database

records, maintained by the National Association of I_ﬁsurance Commissioners, its

affiliates, or subsidiaries, indicate that the insurance producer ié or was licensed in

good standing fbr the line of authority requested.

An individual licenéed as an insurance producer in another state within the last

twelve (12) months who moves to Kentucky shall make applicatioﬂ within ninety

(90) days of establishing legal residence to become a resident licensee in accordance

with.KRS 304.9-105. No prelicensing education or examination shall be required of
that applicant to obtain a license for any line of authority previously held in the

prior home state except where thé commissioner determines otherwise by
administrative regulation.

An applicant for an insurance producer's license Who 1s currentiy licensed in

Kentucky as a consultant as to the same line of authority, or has been so licensed

Page 10 of 45
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within twelve (12) months next preceding the date of application for the license,
unless the previous license was revoked or suspended or continuation thereof
refused by the commissioner for reasons other than failure to mamtam financial
responsibility as required by KRS 304.9-330.

Any applicant for license covering the same line of authority as to which that
applicant shall have held a valid license issued in accordance with this subtitle or
other applicable Kentucky law which was surrendered, in accordance with KRS
304.2-080 or other applicable law, in order‘ to accept employment with the
Department of Insurance, prbVided, howcv&, that ﬁe applicant shall apply for
relicensing within twelve (12) months of the date of termination of his or her
employment with the Department of Insurance. |
Section 5. KRS 304.9-440 is amended to read as follows: )

The commissioner may place on probation, suspend, or may impose' conditions
upon the continuance of a license for not more than twelve (12) months, revoke, or
refuse to issue or renew any license issued under this subtitle of any surplus lines

broker, viatical settlement broker, or viatical settlement provider license, or may

levy a civil penalty in accordance with Section 15 of this Acﬂ-IéRS—.’&O&-DQ—O%O}, or

any combination of actions for any one (1) or more of the following causes:

(a) Providing incorrect, miéleading, incomplete, or materially untrue information
in the license application;

(b) Violating any insurance laws, or violating any admiinistrative regulations,
subpoena, or order of the commissioner or of another state's insurance

commissioner;

(c) Obtaining or attempting to obtain a license through misrepresentation or

fraud,
(d) Improperly withholding, misappropriating, or converting any moneys or .

properties received in the course of doing insurance or the business of viatical
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settlementsfsettlement-business};

Intentionally misrepresent_ing the terms of an actual or proposed insurance
contract, viatical settlement contract, or application for insurance;

Having been convicted of or having pled guilty or nolo contendere to any
felony; |

Having admitted or been found to have committed any unfair insurance trad:
practice,{-er} insurance fraud, or fraudulent viatical settlement act; |

Using fraudulent, coercive, or dishonest practices; or demonstrating
incompetence, untrustworthiness, or financial irresponsibility; or beiﬁg a
source of injury or loss to the public in the conduct of business in this state or
elsewhere;

Having an insurance license, viatical settlement license, or its equivalent,
denied, suspended, or revoked in any other state, province, district, or
territory; |

Surrendering or otherwise terminating any license issued by this state or by
any other jurisdiction, under threat of disciplinary action, denial, or refusal of
the issuance of or renewal of any other license issued by this stafe or by any
other jurisdiction; or revocation or suspension of any other license held by the
licensee issued by this state 6r by any other jurisdiction;

Fofging another's name to an application for insurance; to any ofher document

related to an insurance transaction, or to any document related to the business

" . offe} viatical settlements{settiement-transastiony;

O

(m)

Cheating, including improperly using notes or any other reference material to
complete an examination for license;

Knowingly accepting insuré.nce or viatical set’;lement business from an
individual or business entity who is not licensed, but who is required to be

licensed under this subtitle;

Page 12 of 45
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"(n) Failing to comply with an administrative or court order imposing a child

support obligation;

(o) Failing to pay state income tax or to comply with any adrﬁinistrative or court
order directing payment of state income tax;

(p) | Having been convicted of a misdemeanor for which restitution is ordered in
excess of three hundred dollars ($300), or of any misdemeanor involving
dishonesty, breach of trust, or moral turpitude;{-ex}

(Q) Failing to no longer meet the requirements for initial licensure;

(r) __If a viatical settlement provider, demonstrating a pattern_of unreasonable
payments to viators or failing to honor contractual obligations set out in a

viatical settlement contract;

(s) Entering mto any viatical settlement contract or_using any form that has
not been approved pursuant to subtitle 15 of this chapter;

(1) If a licensee, having assigned, transferred, or pledged a viaticated policy to

a person other than a viatical settlement provider licensed in_this state, an
accredited investor or qualified institutional buyer as defined, respectively,
in_Regulation D, Rule 501 or Rule 144a of the Federal Securities Act of
1933, as at;tended, a financing entity, a_special purpose entity, or a related

grovtder trust; or

(u) Any other cause for which issuance of the license could have been refused,
had it then existed and been known to the commissioner. .

The license of a busineés entity may be suspended, revoked, or refused for any

cause relating to an individual designated in or registered under the license if the

commissioner finds that an individual liceﬁsee's violation was known or should

have been known by one (1) or more of the partners, officers, or managers acting on

behalf of the business entity and the violation was not reported to the Department 6f

Insurance nor corrective action taken. The applicant or licensee may make written

- Page 13 of 45
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demand upon the cbmmiésioner in accordance with KRS 304.2-310 for a hearing
before the commissioner to determine the reasonableness of the commissioner's
action. |
The commissioner shall retain the authority to enforce the provisions and penalties
of this chapter against any individual or business entity who is under investigation
for or charged with a violation of this chapter, even if the individual's.or business

entity's license has been surrendered or has lapsed by operation of law;

;)

The_commissioner may suspend, revoke or refuse to renew the license of a
licensed insurance agent operating as a viatical settlement broker, gurs-uant to
Section 7 of this A;:t, if the commissioner tmds that such_insurance agent has
violated the‘:grbvisions of KRS 304.15-700 to 304.1 5- 725.

If the commissioner denies a license application or suspends, revokes, or refuses

(D

to renew the license of a viatical settlement provider or viatical settlement broker,
or suspends, revokes , or refuses to renew the license of a licensed life insuranée
agent operating as a viatical settlement broker pursuant to Section 7 of this Act,
the commissioner shall comply with the provisions of this section and KRS
Chapter 13B. |

Section 6. KRS 304.15-020 is aménded to read as follows:

"Business of viatical settlements" means an_activity involved in_but not limited to

the offering, solicitation, negotiation, procurement, effectuation, purchasing,

investin nancing, monitoring, tracking, underwriting, selling, transferrin

assigning, pledging, hypothecating, or in any other manner, of viatical settlement

contracts.

2) "Chronicalli ill" means:

(a) Being unable to perform at least two (2) activities of daily living, including

but _not _limited to_eating, toileting, transferring, bathing, dressing, or

continence;
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(b) _Requiring substantial supervision to protect the individual from threats to

health and safety due to severe cognitive imkgairment; or

(c) __Having a level of disability similar to that described in paragraph (a) of this
subsection as determined by the Secretary of Health aﬁd Human Services.

(3) _"Financing entity" meanS an_underwriter, placement agent, lender, purchaser of
securities, purchaser_of a_policy from a viatical settlement provider, credit
enhancer, or any entity that has a direct oﬁnershig in_a policy that is the subject
of a viatical settlement contract but:
(a) Whose princfgal activity reléted to_the transaction_is providing funds to

effect the viatical settlement contract or purchase of one (1) or more

viaticated policies or to provide credit enhancement; and

(b) _Who _has an_agreement in writing with one (1) or more licensed viatical

settlement _providers to finance the acquisition of viatical settlement

contracts or to provide stop loss insurance.

"Financing entity" does not include a nonaccredited investor.

(4) "Fraudulent viatical settlement act" includes: ' _
(a) _Acts or omissions committed by any person who, knowingly or with intent to

defraud, for the purpose of depriving another of property or for pecuniary
gain, commits or permits his employees or its agents to engage in acts

including:

1. Presenting, causing to be presented, or preparing with knowledge or
belief that .it will be presented to or by a viatical settlement provider,
viatical settlement broker, life insurance producer, financing entity,
insurer, or any othér person, false material intormation, or concealing
material information, as part of, in support of, or concerning a tact;

S$B016310.100-1232

material to one (1) or more of the following:

a. __An application for the issuance of a viatical settlement contract
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or policy;
b. The underwriting of a viatical settlement contract or policy;

C. A claim for payment or benefit pursuant to a viatical settlement

contract or policy;
d.  Premiums paid ona policy;

e. _Payments and changes in ownership or beneficiary made in

accordance with the terms of a viatical settlement contract or

olicy;

[ The reinstatement or conversion of a policy;

g In the solicitation, offer, effectuation, or sale of a viatical

settlement contract or policy;

k. The issuance of written evidence of a viatical settlement contract

or policy; or
i A financing transaction; and

2. Employing any device, scheme, or _artifice to defraud related to

policies acquired Qursuant to a viatical settlement contract;

(b) Anyofthe tollowing acts committed by any person or germiited by a person
to be committed by the person’s employees or agents in the turthefance ofa
fraud or to grevent detection of a fraud to:
1. __Remove, conceal, alter, destroy, or sequester from the commissioner
the _assets or _records | of a licensee or other person engaged in the

2.

3.

S§B016310.100-1232

business of viatical settlements;

Misrepresent or conceal the financial condition of a licensee,

financing entity, insurer, or other person;

Transact the business of viatical settlements in violation of laws

requiring a license, certiﬁ cate of authority, or other legal authority for

the transaction of the business of viatical settlements; or
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4.  File with the commissioner or the chief insurance regulatory official
- of another jurisdiction a_document containing false information or
which otherwise conceals information about a material fact from the

commissioner;

(c) Embe_gg,!ement, theft, misappropriation, or conversion of moneys, funds,
premiums, credits, or_ other property of a fiatical settlement provider,
viatical settlement broker, insurer, insured, viator, insurance policyowner,
or_any other person engaged in the business of viatical settlements or

insurance;

(d) _Recklessly entering into, brokering, or otherwise dealing in a viatical
settlement contracl:t, vthe subject of which is_a policy that was obtained by
presenting false information concerning any fact material to the policy or
by concealing, for the purpose of misleading another, intormatioﬁ

concerning any fact material to the policy, where the viator or the viator's
agent_intended to defraud the golfgz issuer. For : the purposes of this
paragraph, "recklessly” means eng‘ aging in _the conduct in conscious and
clearly unjustifiable disregard of a substantial likelihood of the existence of
the relevant facts or risks, such disregard involving a‘ gross deviation from

accegtable standards of conduct; or
(e) _Attempting to commit, assisting, aiding, or abetting in the commission of, or
conspiracy to commit the acts or omissions specified in this subsection.

(5) "Industrial life insurance" is that form of life insurance written under poklicies of

face amount of $3,000 or less issued on the basis of an industrial mortality table,

and under which premiums are payable monthly or more often.

(62} "Wholesale life insurance” is that plan of life insurance, other than salé.ry

savings life insurance or pension trust insurance and annuities, under which

individual policies are issued to the employees of any employer and where policies

SB016310.100-1232
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are issued on the lives of not less than four (4) employees at date of issue.

Premiums for the policies shall be paid either wholly from the employer's funds, or

funds contributed by him, or partly from the funds and partly from funds

contributed by the insured employees.

(DK3)}  "College life insurance" is that form of life insurance sold to college students,

the initial premiums for which are financed by a promissory note.

B)HH}  "Viatical settlement broker" means an individual, partnership, corporation, or

other person who or that for another and for a fee, commission, or other valuable
consideration, offers or advertises the é.§ailability of viatical settlements, introduces
a viator to viatical settlement providers, or offers or attempts to negotiate viatical
settlements between a viator and one (1) or more viatical settlement providers.
"Viatical settlement broker" does not include an attorney, certified public
accountant, or financial planner who is retained to represent the viator and whose

compensation is not paid by the viatical settlement provider.

(95}  "Viatical settlement contract” means a written agreement entered into between '

a viatical settlement provider and a viator owning af-Jife-insuraneej policy or who

owns or is covered under a group policy insuring the life of a person and the
agreement establishes the terms under which the viatical settlement provider will
pay compensation or anything of value, which compensation or value is less than
the exp?cted death benefit of the insurance policy or certificate, in return for the
viator's{pe}ieyemer—'s} assignment, transfer, sale, devise or bequest of the death
benefit or ownership of any portion_of the insurance policy or certificatef-to-the
viatical-settlementprovider]. A viatical settlement contract also includes a contract
for a loan or other financing transaction with a viator secured grimdrilz by an
individual or group life insurance policy, other th‘an a loan by a life insurance
company pursuant to the terms of the life insurance cbntract, or a loan secured
by the cash value of a policy. A viatical settlement contract inclﬁdes an agreement
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with_a viator to_transfer ownership or change the beneficiary designation of a
policy at a later date regardless of the date that cbmgensation is paid to the viator.

"Viatical settlement contract” does not mean_a written_agreement entered into
between_a viator and a person_having an_insurable interest in the insured's lifef

(10)6)} "Viatical settlement provider" means an individual, partnership, corporation,
or other person who or that enters into an agreement with a person owning af-Jife
insuranece} policyf-e ‘ v .
of-a—persen;} under the terms of which the viatical settlement provider pays

compensation or anything of value, which éompensation or value is less than the

expected death benefit of the insurance policy or certificate, in return for the

‘policyoWner's assignment, transfer, sale, devise, or bequest of the death benefit or

-ownership of thef—insuranee] policyf—er—eertificate} to the viatical settlement
provider. Viatical settlement provider does not include:

() Any bank, savings bank, savings and loan association, credit union, or other
licensed lending institution that takes an assignment of af—life—insurance]
policy as collateral for a loan;

(b) The issuer of a[-Jife-insurance} policy that provides accelerated benefits that
accelerate in anticipation of death dr upon the occurrence of specified life-
threatening or catastrophic conditions as defined by the policy or rider;

(c) Any natural person who is not licensed in accordance with Section 7 of this

ActfRS-304-15-7003 and who enters into no more than one (1) agreemeﬁt in

a calendar year for the transfer of life insurance policies for any value less

\ Page 19 of 45 :
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than the expected death benefit;f-ex}
(d) A related provider trust;

(e)  _An authorized or eligible insurer that provides stop-loss coverage to a

viatical settlement provider, financing entity, special purpose entity, or

related provider trust;
(f) A special purpose entity;
(g) A related provider trust; or
(h) _An__accredited investor _or qualified _institutional _buyer as _defined
" respectively_in_Regulation D, Rule 501 or Rule 1444 of the Federal
‘Sec‘l?riﬁes Act of 1933, as amended. and who acquires a viaticated policy
from a viatical settlement provider.

AIHH} "Viator" means g resident of this Commonwealth who is the owner of af-ife

insuranee] policy or a certificate holder under a group poli i i

ef-a-persen} who enters or seeks to enter into a viatical settlement contract. A viator

shall not be limited to an owner of a life insurance policy or a certificate holder

under a group policy insuring the life of an individual with a terminal or chronic

illness or condition except where specifically addressed. If there is more than one
(1) viator on_a single policy and the viators are residents of different states, the

transaction _shall be governed by the law of the state in which_the viator having
the largest percentage of ownership resides or, if the viators hold equal
ownership, the state of residence of one (1) viator agreed upon in writing by all

viators. "Viator" does not include:

(a) A viatical settlement provider :licensg_l pursuant to Section 5 of this Act;

(b) _An accredited _investor or gu_dliﬁed institutional _buyer as defined
respectively in_Regulation D, Rule 501 or Rule 1444 of the Federal

Securities Act of 1933 as amended;

(c)__A financing entity;

Page 20 of 45

SB016310.100-1232 GA



10
11
12
13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

(d) A special purpose entity; or

(e) A rela_ted provider trust.
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(12) "Viaticated policy" means a policy that ha& been acquired by a viatical settlement

provider pursuant to a viatical settlement contract.

(13)i9)} "Related provider trust" means a titling trust or other trust established by a

SB016310.100-1232
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licensed viatical settlement provider or financing entity for the sole purpose of

holding the ownership or beneficial interest in viaticated policies. The trust shall

have a written agreement with the licensed viatical settlement provider under

which the licensed viatical settlement provider is responsible for ensuring

compliance with _all statutory and regulatory requirements and under which the

trust _agrees to make all records and files related to viatical settlement

transactions available to the commissioner as_if those records and files were

maintained directly by the licensed viatical settlement providerfentering-into-of

(14) "Special purpose entity" means a corporation, partnership, trust, limited liability

compan

or other similar entity formed solely to provide, either directly or

indirectly, access to institutional capital markets for a financing entity or licensed
viatical settlement provider. \ ,

(15) "Terminally ill" means having an illness or sickness that can redsonablz be
expected to result in death in bvengz—tqur (24) months or less.

Section 7. KRS 304.15-700 is amended to read as follows:

(1) No person may act as a viatical settlement provider without first having obtained a

license as a viatical settlement provider from the commissionerfer-broker-or-enter

SB016310.100-1232
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(2) Except as provided in_paragraph (b) or (c) of this subsection, no person_may

broker, solicit, or negotiate viatical settlement contracts between a viator and one
(1) or_more viatical settlement providers or otherwise act on behalf of a viator
without first having obtained a license as a viatical settlement broker from the

commissioner as follows:

(a)» All_applicants for a_ viatical settlement broker license shall attend the

required viatical broker training and pass_a viatical broker examination

designated by the commissioner through administrative regulation;

(b) A person licensed as a resident o)' nonresident insurance  agent with_a life
line of authority, as set forth in KRS 304. 9-030(22(a.2, may act on behalf of a
gz_':_er or_otherwise negotiaté, as_defined in KRS 304.9-020 viatical
settlement contracts between a'vidtor and one _or more viatical settlement
providers without first obtaihing a_license_as_a viatical_settlement broker
and shall be permitted to ogerdte as_a viatical settlement broker as set forth
in this subtitle if;

1. That person has been licensed as a resident insurance agent with a life
line of authority in_his home state for at least one (1) year;

2. Not later than thir_tgr (30) days from the first day of operating as a

viatical settlement broker, the agent notifies the commissioner, on a

. form or in a manner that may be prescribed by the commissioner, that

he is acting as a viatical seﬁlement broker and 2 ays_any applicable

fees to be determined by the commissioner. The notification shall
include an_acknowledgment by the agent that he will operate as a

viatical settlement broker in accordance with this subtitle; and

3. Irrespective of the manner in which a viatical settlement broker or life
insurance agent is compensated, the viatical settlement broker or life

insurance agent is deemed to represent only the viator and owes a
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fiduciary duty to the viator to act according to the viator's instructions

and in the best interests of the viator.

(c) Notwithstanding subsection (2) of this section, a person licensed as an
attorney, certified public accountant, or financial planner accredited by a
nationally recbgm';ed accreditation agency, who is retained to represent the
viator, whose compensation _is not paid directlxy or _indirectly by the viatical

settlement provider, may negotiate viatical settlement contracts without

. having to obtain a license as a viatical settlement broker.
(3) Application for a_viatical settlement provider license or a viatical settlement

broker license shall be made in accordance with KRS 304.9-150.

(4) _Licenses for viatical settlement providers and viatical settlement brokers shall be
in_accordance with subtitle 9 of KRS Chapter 304. A business entity licensed as a

viatical settlement broker or viatical settlement provider shall designate

individuals to act under its license in accordance with KRS 304.9-133.

‘SB016310.100-1232
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)} Prior to issuance of a license as a viatical settlement broker or viatical settlement

provider, the applicant shall file with the commissioner, and thereafter for as long as

the license remains in éffect shall keep in force, evidence of financial responsibility

- in the sum of not less than five hundred thousand dollars ($500,000) per occurrence,

and the sum of one million five hundred thousand dollars ($1,500,000) in the
aggregate, for all occurrences within one (1) year. This evidence shall be in the form
of an errofs and omissions insurance policy issued by an authorized insurer, a bond
issued by an authorized corporate surety, a deposit, or any combination of these
evidences of financial responsibility. The policy, bond, deposig or combination
thereof shall not be terminated without thirty (30) days' prior written notice to the

licensee and the commissioner.

(6)53} No person shall use gfany} viatical settlement contract form or provide to a

" viator a disclosure statement form in this Commonwealth unless it has been filed
- with and approved by the commissioner in the following manner:3}.

(a) At the expiration of sixty (60) days from the date the filing is complete, the
form filed shall be deemed approved unless the commissioner has by order
given prior approval or disapproval. Approval 6f a form by the commissioner
shall constitute a waiver of any unexpired pdrtion of the waiting period. The
commissioner may extend by not more than thirty (30) days the time period in
which he or she may approve or disapprove thefasy} form. The commissioner
shall give notice to the licensee of the extension before expiration of the initial
sixty (60).day period. At the expiration of the extended period, and in the
absence of the prior approval or disapproval, the form shall be deemed
approved. The commissioner may at any time, after notice and for cause

shown, withdraw any approval. The commissioner shall disapprove a viatical .
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settlement contract form or disclosure statement form if, in the determination
of the commissioner, the contract or provisions ‘contained therein are
unreasonable, contrary to the interests of the public, or otﬁerwise are
misleading or unfair to the viatorfpelieyowner}. Upon notice and hearing the
commissioner shall withdraw approval of any contract later detefmined to be

unreasonable, misleading, unfair, or contrary to the interest of the public; and

(b) Forms may be submitted simultaneously with an application or at any time
during the process of approving an application for a license pursuant to this
subtitle or at any other time.

(7)6)} A licensed viatical settlement provider shall not use any person to perform the
functions of a viatical settlement broker as defined in KRS 304.15-020 unless the

person holds a current and valid license or is a licensed insurance agent

authorized pursuant to this subtitle to operate as a viatical settlement broker.f

J A licensed

viatical settlement broker shall not use any person to perform the functions of a

viatical settlement provider as defined in Section 6 of this ActfKRS-304-15-020}

unless the person holds a current and valid license as a viatical settlement provider.f

)P} If any employee of a licensee violates any provisién of KRS 304.15-020,
304.15-700 to 304.15-720, 304.42-190, and 304.99-126, the department may take
disciplinary action against the employer licensee.

(98}  When a viatical settlement provider elects to use a related provider trust in
accordance with Section_11 of this Act{-IGéS—SO4.—1—5—-7—l—6}4 the viatical settlement
provider shall file notice of its intention to use that trust with the department with a

copy of the trust agreement. Any change in the trust agreement shall be filed with

Page 26 of 45

" SB016310.100-1232 GA



10
11
12
13
14

15

16
17
18
19
20
21
22
23
24
25

26

27

(10)

1

(Cos)

05 RS SB 163/GA

the commissioner prior to its effect.

Any additional death benefit payment on a life insurance policy that is the subject of

a viatical settlement contract with a double or additional indemnity for accidental

death shall be payable to the following: \

(@) The beneﬁciéry last named by the policy owner prior to entering into the
viatical settlement contract; or

(b) Tothe estate of the viator in the absence of a beneficiary.

Section 8. KRS 304.15-705 is amended to read as follows:

The commissioner may, when the commissioner deems it reasonably necessary to

protect the interests of the public, examine the business and affairs of any licensee

or applicant for a license. The commissioner shall have Vthe authority to order

informaﬁon reasonably necessary to ascertain whether the licensee or applicant is

acting or has acted in violation of the law or otherwise contrary to the interest of the

public. The reasonable expenses incurred in conducting any examination shall be

paid by the licensee or applicant.

Records of all transactions of viatical s¢ttlement contracts shall be subject to the

following:

(a) _The following records of all transactions of viatical settlement contracts shall
"be maintained by the licensee for five (5) years after the death of the viator,

and shall be available to the commissioner for inspection during reasonable
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business hours;

1. _Proposed, offered, or executed settlement contracts, underwriting

documents, poli orms, and applications from the date of the

proposal, offer, or execution of the settlement contract, whichever is

later; and

2. Al checks, dra&s, or.other evidence and documentation related to the
payment, transfer, deposit, or release of funds from the date of the

transaction. ,
All other business records shall be kept for a period of five (5) yéars following
creation of records, or the completion of the purpose for which records were

created, whichever shall occur last.

This section shall not relieve a licensed settlement provider of the obligation
to produce these documents to the commissioner after the retention period

has expired if the settlement provider has retained the documents.

Records required to be retained bz‘ this section shdll be legible and complete

and_may_be_retained_in_paper, photograph, microprocess, magnetic,

mechanical, or electronic _media, or by any process that accurately

reproduces or forms a durable medium for the reproduction of the record.

Section 9. KRS 304.15-710 is amended to read as follows:

Page 28 of 45

SB016310.100-1232 GA



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

05 RS SB 163/GA

(1) _With_each_application for a viatical settlement contract, a viatical settlement

grbvider or viatical settlement brokerfA-viatical-settlement-provider] shall provide

the viator a copy of the department’s consumer guide relating to viatical
settlementsivisticals} and shall disclose the following information to thé viator no
later than the date that the application for afviatical} settlement contract is signed
by all parties:

(a)i)}  That there are possible alternatives to viatical settlement contractsf-may

includingfs}

but not limited tof;} accelerated benefits 6r policy loans offered under the
viator's[by-the-issuer-of the-life-insuranee] policy;

(B)K2)  That some or all of the proceeds of the viatical settlement may be
taxable under federal income tax laws and state franchise and_income tax
laws, aan that assistance should be sought from a personal tax advisor;

(c)i3)}  That proceeds of the viatical settlement contract could be subject to the
claims of creditors; ‘

(Df4} That receipt of the proceeds of a viatical settlement contract may
adversely affect the gg'_a_ggrj{-reeipieﬁtls} eligibility for Medicaid or other
government benefits or entitlements, and that advice should be obtained from
the appropriate government agencies; |

(e)5)}  That the viator{pelieyewner] has a right to rescind a viatical settlement

contract before the earlier offwithin} thirty (30) calendar days of the date it is
executed by all parties orf-within} fifteen (15) calendar days afterfef} the

receipt of the Qroceeds‘ot the viatical settlement contractfproeeeds} by the

viator. If exercised by the viator, rescission is effective only if both notice of

the rescission_is_given, and within_the rescission_period all proceeds, and

any premiums, loans, and loan interest are_repaid_to the settlement

provider. If the insured dies during the rescission period, the settlement
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contract shall be deemed to have been rescinded, subject to repayment of all
viatical settlement proceeds and any premiums, loans, and loan _interest to

the viatical settlement provider. The viatical settlement provider shall

effectuate the change of ownership of the policy or certificate to the viator

immediately upon effective rescission by the viator;

(f) That entering into a viatical settlement contract may cause other rights or
benefits, including conversion rights and waiver of premium_ benefits that
may exist under the policy, to be forfeited by the viator and that assistance

should be sought from a financial adviser;

(g) _That funds will be sent to the viator within three (3) business days after the

viatical _settlement provider has received the insurer's or group

administrator's acknowledgment that ownershi

of the poli

has been

transferred and the beneficiary has been designated guisuant to the viatical

settlement contract;

(h) That the disclosure document shall contain the following language:
Al m‘edic‘arlL financial, or personal information solicited or obtained by a

viatical settlement provider or viatical settlement broker about an insured,
including the insured's identity or the identity of family members, a spouse,

or_a significant other may be disclosed as necessary to effect the viatical

settlement between the viator and the viatical settlement provider. If you are

asked_to_provide this information, you will be asked to consent to the

disclosure. The_information may be provided to someone who buys the

policy or provides funds for the purchase. You may be asked to renew your

permission to share information every two (2) years.''; and

(i)  That the insured may be contacted by the viatical settlement provider or its

authorized representative for the purpose_of determining the insured's
health status. This contact shall be limited to once every three (3) months if

$SB016310.100-1232
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the insured has a life ex_gectancv‘of more than one (1) year, and no more

than once per month if the insured has a life expectan

less.

of one (1

ear or

(2) A viatical settlement provider shall provide the viator with at least the following
disclosures no later than the date the viatical settlement contract is signed by all

parties. The disclosures shall be conspicuously displayed in the viatical settlement

contract or in a separate document signed by the viator and the viatical settlement

provider and provide the following information:

(a) State the affiliation, if any, between the viatical settlement provider and the

issuer of the policy to be acquired pursuant to a settlement contract;

(b) State the name, address and telephone number of the viatical settlement

provider;

(c) _If a policy to be acquired pursuant to a viatical settlement contract has been
issued as a joint policy or involves family riders or any coverage of a life

other than the insured under the policy to be acquired pursuant to a
settlement contract, the viator shall be informed of the possible loss of ‘

coverage on_the other lives and shall be advised to consult with his

insurance groducer or the company issuing the policy for advice on the
proposed viatical settlement contract;
) _State the dollar amount of the current death benefit payable to the viatical
settlement provider under the policy. The viatical settlement provider shall,
if khown, also_disclose the availability of any additional guaranteed
insurance benefits, the dollar amount of any accidental death and
dismemberment benefits under the policy, and the viatical settlement

provider's interest in those benefits; and

(e) _State the name, business address and telephone number of the independent
third party escrow agent, and the fact that the viator may inspect or receive

SB016310.100-1232
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copies of the relevant escrow or trust agreements or documents.
(3) If the viatical settlement provider transfers ownership or changes the beneficiary

of the policy, the viatical settlement provider shall communicate the change in
ownership or beneficiary to the insured within twenty (20) days after the changef;

Section 10. KRS 304.15-715 is amended to read as follows:

(1) A wviatical settlement provider entering into a viatical settlement contract with any
person shall first obtain:
(@) If the viator is insured, a written statement from a licensed attending

physician that the viatorfpersen} is of sound mind and under no constraint or

undue influence to enter into a viatical settlement contract, and

(b) A _document in_which _the insured consents to the release of his or _her
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medical records to_a viatical settlement provider, life insurance agent, or
viatical_settlement broker and, if the policy was issued less than two (2)
years from the date of application for a viatical settlement contract, to the

insurance company that issued the poli i ent i

(2) The insurer shall respond to a request for verification of coverage submitted by a
viatical settlement provider or viatical settlement broker nof later than thirty (30)
calendar days after the date the request is received. The request for verification of
coverage shall be made on_a form approved by the commissioner. The insurer
shall complete and issué the veritwation of coverage or indicaté in which respects

it is unable to respond. In_its response, the insurer shall indicate whether, based

on the medical evidence and documents provided, the insurer intends to pursue

an investisation at that time regarding the validity of the insurance contract or

possible fraud, and_shall provide sufficient detail of all reasons for the

investigation to the viatical settlement provider or viatical settlement broker.

(3) Priorto of at the time of execution of the viatical settlement contract, the viatical
settlement provider shall obtain _a witnessed document in_ which the viator
‘consents to the viatical settlement contract, represents that he or she has a full
and _complete understanding of the viatical settlement contract and a full and
complete understanding of the benefits of the policy, and acknowledges that he or
she has entered into_the viatical settlement contract freely and voluntarily and,
for persons with_a terminal or chronic illness or condition, that the terminal or
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chronic illness or condition was diagnosed after the policy was issued.

“) AAll medical information solicited or obtained by any licensee shall be subject to the
applicable provision of state law relating to conﬁdentiélity of medical information.

(5F3%  All viatical settlement contracts entered into in this state shall contain an

- unconditional right to rescind a viatical settlement contract before the earlier of
thirty (30) calendar days after the date it is execu?ed or fifteen (15) calendar days
after the date of receipt of the proceeds of the viatical settlement contract by the
viator. If exercised by the viator, rescission is effective only if both notice of the
rescission_is_given, all proceeds, and any premiums, loans, ’argd within_the
rescission period and loan interest are repaid to the viatical settlement provider. If

the insured dies during the rescission period, the viatical settlement contract shall

be deemed to have been rescinded subject to repayment of all proceeds and any
premiums, loans, and loan interest to the viatical settlement provider. The viatical

settlement provider shall effectuate the change of ownership of the policy or.
certificate to the viator immediately upon effective rescission by the viator{refund

(6)i4]  The independent third-party trustee shall transfer the proceeds that are due to
the viator within two (2) business days upon receipt of acknowledgment of the
transfer of ownership from the insurer.

(DHS5)}  Failure to tender consideration to the viator for the viatical settlement

contract by the date disclosed{-te-the-viator} renders the viatical settlement contract

voidable by the viator for lack of consideration until the time consideration is

tendered to and accepted by the viatorfnull-and-veid].

(8) . Contacts with the insured for the purpose of determining the health status of the

insured after the execution of the viatical settlement contract shall only be made
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by the viatical settlement provider or its authorized representative and shall be
limited to once every three (3) months for an insured with a life expectancy of
more than one (1) year, and to no more than once per month for an insured with

a_life expectancy of one (1) year or less. The viatical settlement provider shall

explain_the procedure for these contacts at the time the viatical settlemeﬁt
contract is entered into. The limitations set forth in this subsection shall not apply
to any contacts with an insured for reasons other than determining the insured's

health status. Viatical settlement gravide}s shall be responsible for the actions of

their authorized representatives.

Section 11. KRS 304.15-716 is amended to read as follows: -
(1) It is a violation of this subtitle for a person to_enter into a viatical settlement

contract within a two (2) year period commencing with the date of issuance of the
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1 policy unless the viator certifies to the viatical settlement provider that one (1) or
2 more of the following conditions has been met within the two (2) year period:

4 out of a group or individual policy, if the total of the time covered under the

5 conversion_policy 'glus the time covered u(zder the prior policy is_at least
6 ‘twer.qz-tour (24) months. The time covered under a group policy shall be
7 calculated without regard to a change in insurance carriers, if the coverage
8 has been continuous and under the same group sponsorship; or

9 (b) __The viator submits independent evidence to the viatical settlement brovigg

10 that one (1) or more of the following conditions has been met within the two
11 (2) year period:

12 1. __The viator or insured is terminally or chronically ill; or

13 2. The viator or insured disgosés of his ownership interests in_a closely
14 held corporation, pursuant to the terms of a buyout or other similar
15 agreement in_effect at the time the insurance policy was initially
16 issued. | |
17 (2) _ Copies of the independent evidence described in subsection (1) of this section and
18 " the documents required by Sectioﬁ 9 of this Act shall be submitted to the insurer

19 when_the viatical settlement provider submits a request to the insurer for
20 verification of coverage. The copies shall be accompanied by a letter of attestation

21 from the viaticﬁl settlement grovide; that the copies are true and correct copies of
22 ' the documents received by the viatical settlement provider.

23 (3) If the viatical settlement provider sub.mits to the insurer a copy of independent
24 evidence provided for in subsection (2) of this section when the viatical settlement
25 provider submits a request to the insurer to effect the transfer of the policy to the
26 viatical settlement provider, the copy shall be deemed to conclusively establish
27 that the viatical settlement contract satisfies the requirements of this section and
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the insurer shall respond timely to the reguest&&—reh&ted—preﬁéer—-&ast—-sh&l-l?be .

Section 12. KRS 304.15-717 is amended to read as follows:

It is unlawful for any person:

(@} To knowingly or intentionally enter into a viatical settlement contract

when the subject life insurance policy was obtained by means of a false,
deceptive, or misleading application for the life insurance policy;

(b) To knowingly or intentionally interfere with the enforcement of the
provisions of this S'ubtitlevor investigations of suspected or actual violations
of this subtitle; | ‘

(c)__To_knowingly or_intentionally permit a_person_convicted of a felony

involving dishonesty or breach of trust to participate in the business of
viatical settlements as defined in subsection (4) of Section 6 of this Act;
(d) To commit a fraudulent viatical settlement act;

(e)i¢dy}  To misrepresent that the viatical settlement provider, viatical settlement
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broker,f—e#} other licensee, or amy other person has been guaranteed,

sponsored, recommended, or approved by the state, or by any local, state, or

federal agency or officer thereoff~

O3} To act as a viatical settlement broker if the person is acting as a viatical

settlement provider in the same viatical settlement contract; and

er-viatical-settlement-broker} to pay any compensation or provide anything of
value to an insured's physician, attorney, accountant, or any other person who
provides medical, legal, or financial advice to the insured as a finder's or

referral fee.

This subsection shall not prohibit a statement that the person is licensed, if that
Statement is true and the effect of thé statement is not misrepresented.
(2) A viatical settlement coﬁtract and _an _application_for a_viatical _settlement
contract, regardless of the form of transmissioh, shall contain_the following
Statement or a substantially similar statement:
"Any person who knowingly presents false information in _an application
for insurance or viatical settlemen; contract is guilty of a crime and Augor't
conviction may be subject to fines or confinement in prison, or both."

The lack of a statement required by this section does not constitute a defense fn

any prosecution for a fraudulent viatical settlement act;

(3) (a) A person engaged in the business of viatical settlements who has knowledge

or_a reasonable belief that a fraudulent viatical settlement act is being, will
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be, or has been committed shall provide the information required to_the

commissioner, in a manner prescribed by the commissioner.

(b) Any person who has knowledge or a reasonable belief that a_fraudulent

viatical settlement act is being, will be, or has been committed may provide

the information required to the commissioner, in a manner prescribed by

the commissioner in_administrative regulations.

(4) (a) Civil lit_ibflitv may not be imposed on_and a_cause of action_may not arise
from a person's furnishing information_concerning suspected, anticipated,
or corﬁgleted fraudulent viatical settlement acts, or suspected or completed
[fraudulent insurance acts, if the information is provided to or received
1. The commissioner or the commissioner's employees, agents, or

representatives;

2. Federal, state, or local law _enforcement or_regulatory officials, or
their employees, agents, or representatives;

3. A person involved in_the prevention and detection of fraudulent
viatical _settlement acts _or_that person's agents, employees, or
representatives; |

4. The National Association_of Insurance Commissioners (NAIC), the
National Association _of Securities Dealers (NASD), the North
American_Securities_Administrators Association (NASAA), or their
employees, a_gents,\ or_representatives, or_any other regulatory body
overseeing life insurance or viatical settlement contracts; or

5. The insurer that issued the policy covering the life of the insured.

(b) _This subsection shall not apply to a statement made with actual malice. In

an_action_brought against a person _for filing a report or furnishing other
information concerning a fraudulent viatical settlement act or a fraudulent
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insurance act, the party bringing the action shall plead specifically any
allegqtion that this subsection shall not apply because the person filing the
report or furnishing the information did so with actual malice.

(c) A person who furnishes information concerning fraudulent viatical

settlement acts and who is a party in_a civil cause of action for libel,
slander, or another relevant tort arising out of activities in carrying out the
provisions of this éhagter shall be entitled to an award of attorney's fees and
court costs if he is the prevailing party in the suit and the party bringing the
action_was not_substantially justified in filing the cause of action. For
purposes of this paragraph, a proceeding is "substantially justified” if a

person had a reasonable basis in law or fact at the time the cause of action

was initiated.

(d) _ This subsection shall not abrogate or modify common law or statutory

(e)

privileges or immunities enjoyed by a person.

This subsection shall not_apply to a_person who furnishes information

concerning his own suspected, anticipated, or completed fraudulent viatical

settlement acts or suspected, anticipated, or completed fraudulent insurance

acts.

(3) The documents and evidence provided pursuant to subsection (4) of this section

or_obtained by the commissioner in_an_investigation of suspected or actual
fraudulent viatical settlement acts shall be privileged and confidential and shall

not be a public record and shall not be subject to discovery or subpoena in a civil

or criminal action, except that:

(a) This subsection shall not prohibit release by the commissioner of

documents and evidence obtained in an investigation of suspected or actual

fraudulent viatical settlement acts:
1. In_administrative or judicial proceedings to enforce laws administered
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by the commissioner;

2. _To federal, state, or local law entorcemenvt or regulatory agencies, tb
an__organization__established for the purpose of detecting and
preventing fraudulent viatical settlement acts, or to the National
Association of Insurance Commissioners (NAIC); or |

3. At the discretion_of the commissioner, to a person in the business of

viatical settlements that is aggrieved by a fraudulent viatical settlement

act

(b) The release of documents and evidence provided by pa‘ragragh. (a) of this
subsection shall not abrogate or modify the privilege granted by this
subsection. |

(6) _This section shall not: :

(a) _Preempt the authority or_relieve the duty of other law enforcement or
regulatory agencies to investigate, examine, and_ prosecute suspected
violations of law; |

b) __Prevent of rohibit _a_person_from voluntarily disclosing information
concerning fraudulent viatical settlement acts to a law enforcement or
regulatory agency other than the Degartment of Insuraﬁce; or

(c) Limit the gowérs granted elsewhere bz. the laws of this_state to the

commissioner or an insurance fraud unit to investicate and examine

Dpossible violations of _law and _to take appropriate action against

wrongdoet:s.
(7) A viatical settlement provider shall adopt antifraud initiatives reasonably
calculated to detect, prosecute, and prevent fraudulent viatical settlement acts.

The commissioner may order or, if a licensee requests, may grant modifications

of the required initiatives listed in_this subsection_as necessary to ensure an
effective_antifraud program. The modifications may be more or less restrictive
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than the required initiatives so long as the modifications reasonably may be
- expected to accomglis}; the purpose of this_section. Anﬁfraud initiatives shall
include the following:
(a) Fraud investigators, who may be viatical settlement providers or employees
or independent contractors of those viatical settlement providers; and
(b) An antifraud plan submitted to the commissioner that shall include but is
not limited to the following: |
1. __The procedures for detecting and investigating possible fraudulent
viatical _settlement " acts Mrnce@__wg_mg_g&[

inconsistencies between medical records and insurance agg' lications;
2. The procedures for reporting possible fraudulent viatical settlement

acts to the commissioner;

3. _The plan for antifraud education and training bt underwriters and

other personnel; and
4. A chart outlining the organizational arrangement of the anti[;éud
- personnel who‘ar'e responsible for the investigatioﬁ and reporting of
possible _fraudulent viatical _settlement _acts _and invéstigating

unresolved material inconsistencies between medical records and

insurance applications.

Section 13. KRS 304.15-718 is amended to read as follows:

The viatical settlement provider shall instruct the viator to send the executed

documents required to effect the change in_ownership, assignment, or change in

beneficiary directly to the independent escrow agentf

party-trustee]. Within three (3) business days a[gér the date the escrow agent receives the

document, or from the date the viatical settlement provider receives the documents, if

the viator erroneously send the documents directly to the providerfofreceipt-of-a-signed

Page 42 of 45
SB016310.100-1232 : GA




10

11

12

13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

05 RS SB 163/GA

 yiatieal-settlement-eontract-from-the-viater], the viatical settlement provider shall pay the

proceeds due to the viatorf;-and-any-commission-due-the-viatical-settlement-broker;} to an
escrow or trust account maintained in a state or federally chartered financial institution
whose_deposits are insured by the Federal Deposit Insurance Corporation (FDIC).

Upon_payment of the settlement proceeds into the escrow account, the escrow agent

shall deliver the original change in ownership, assignment, or change in beneficiary

forms to the viatical settlement provider or related provider trust. Upon the escrow
agent's receipt dt the acknowledgment of the properly completed transfer of ownership,
assignment, or_designation_of beneficiary from the insurance company, the escrow

agent shall pay the settlement proceeds to the viator.
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Section 14. KRS 304.15-720 is arhended to read as follows:

The commissioner shall have the authority to:

(1) Promulgate administrative regulations in accordance with KRS Chapter 13A
implementing Section 6 of this ActIKRS-364:15-626} and KRS 304.15-700 to
304.15-720; |

(2) Establish standards for evaluating reasonableness of payments under viatical

settlement contracts where the insured under the policy which is the subject of a
viatical settlement contract is terminally or chronicallz‘ ill. This authority includes
but is not limited to regulation of discount rates used to determine the amount
paid_in exchange for assignment, transfer, sale, devise, or bequest of a benefit
under a policy. A viatical settlement provider, where the insured is not terminally
or _chronically ill, shall pay an amount greater than the cash surrender value or
accelerated death benefit then ayailable;{%dﬁeh—wéﬂ—hael&de—%ype—ef—ﬂl&essﬁi—f'e
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(3) - Establish appropriate licensing requirements and fees for agents and brokers; and

- (4) __Promulgate _administrative _regulations governing the relationship and

responsibilities of an_insurer and_a viatical settlement provider, life insurance

producer, and others in the business of viatical settlements during the period of

consideration or effectuation of a viatical settlement contract.

Section 15. KRS 304.99-020 is amended to-read as follows:

(1) For any violation of this code where the commissioner has the power to revoke or

11
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suspend a license or certificate of authority he may in lieu thereof or in addition to

such revocation or suspension impose a civil penalty against the violator in the case

of an insurer, a fraternal benefit society, nonprofit hospital, medical-surgical, dental,

and health service corporation, or health maintenance organization of not more than

ten thousand dollars ($10,000) per violation; in the case of an agent, surplus lines

broker, rental vehicle agent or managing employee, specialty credit producer or

managing employee, or reinsurance intermediary broker or manager of not more

than one thousand dollars ($1,000) ’per violation; in the case of an adjuster,

administrator, viatical settlement broker, viatical settlement gfoviderfpfedueer-}, or

consultant of not more than two thousand dollars ($2,000) per violation.

(2) Such civil penalty may be recovered in an action brought thereon in the name of the

Commonwealth of Kentucky in any court of appropriate jurisdiction.

(3) In any court action with respect to a civil penalty, the court may review the penalty

as to both liability and reasonableness of amount.
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